Dissenting Opinion by Thurgood Marshall in
San Antonio Independent School District v. Rodriguez (1973)

In San Antonio Independent School District v. Rodriguez, the Supreme Court faced the issue of
unequal public school funding. Texas provided roughly 80 percent of the money needed to run
the state’s public schools. The remaining 20 percent had to be raised from within the districts
themselves, “under a formula designed to reflect each district’s relative taxpaying ability.” In
practical terms, this formula meant that richer school districts could generate more local
funding per student than poorer districts could. Writing for a 5-4 majority, Justice Lewis Powell
argued that, because education was not “a fundamental right explicitly or implicitly protected
by the Constitution,” Texas need not provide a “compelling” justification demonstrating that its
system of unequal school funding was narrowly tailored to achieve an essential state interest; so
long as it could show that the law “rationally furthers some legitimate, articulated state
purpose,” the state met its constitutional burden under the Fourteenth Amendment’s equal
protection clause. Marshall strongly disagreed. In what many consider his greatest dissent, he
attacked the majority’s ruling as “a retreat from our historic commitment to equality of
educational opportunity” and “an emasculation of the Equal Protection Clause.” Marshall
further rejected “the majority's labored efforts to demonstrate that fundamental interests,
which call for strict scrutiny of the challenged classification, encompass only established rights
which we are somehow bound to recognize from the text of the Constitution itself.” “In my
judgment,” concluded Marshall, “any substantial degree of scrutiny of the operation of the
Texas financing scheme reveals that the State has selected means wholly inappropriate to
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secure its purported interest in assuring its school districts local fiscal control.” As such, Marshall
found Texas’s method of financing public schools in violation of the Fourteenth Amendment’s
equal protection clause.

SAN ANTONIO INDEPENDENT SCHOOL DISTRICT v. RODRIGUEZ
SUPREME COURT OF UNITED STATES
411 U.S. 1 (1973)
MR. JUSTICE MARSHALL, with whom MR. JUSTICE DOUGLAS concurs, dissenting.
The Court today decides, in effect, that a State may constitutionally vary the quality of
education which it offers its children in accordance with the amount of taxable wealth located
in the school districts within which they reside. The majority's decision represents an abrupt
departure from the mainstream of recent state and federal court decisions concerning the
unconstitutionality of state educational financing schemes dependent upon taxable local
wealth. More unfortunately, though, the majority's holding can only be seen as a retreat from
our historic commitment to equality of educational opportunity and as unsupportable
acquiescence in a system which deprives children in their earliest years of the chance to reach
their full potential as citizens. The Court does this despite the absence of any substantial
justification for a scheme which arbitrarily channels educational resources in accordance with
the fortuity of the amount of taxable wealth within each district.
In my judgment, the right of every American to an equal start in life, so far as the
provision of a state service as important as education is concerned, is far too vital to permit
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state discrimination on grounds as tenuous as those presented by this record. Nor can I accept
the notion that it is sufficient to remit these appellees to the vagaries of the political process
which, contrary to the majority's suggestion, has proved singularly unsuited to the task of
providing a remedy for this discrimination. I, for one, am unsatisfied with the hope of an
ultimate "political" solution sometime in the indefinite future while, in the meantime, countless
children unjustifiably receive inferior educations that "may affect their hearts and minds in a
way unlikely ever to be undone." I must therefore respectfully dissent.
I
The Court acknowledges that "substantial interdistrict disparities in school
expenditures" exist in Texas, and that these disparities are "largely attributable to differences in
the amounts of money collected through local property taxation," But instead of closely
examining the seriousness of these disparities and the invidiousness of the Texas financing
scheme, the Court undertakes an elaborate exploration of the efforts Texas has purportedly
made to close the gaps between its districts in terms of levels of district wealth and resulting
educational funding. Yet, however praiseworthy Texas' equalizing efforts, the issue in this case
is not whether Texas is doing its best to ameliorate the worst features of a discriminatory
scheme but, rather, whether the scheme itself is in fact unconstitutionally discriminatory in the
face of the Fourteenth Amendment's guarantee of equal protection of the laws. When the
Texas financing scheme is taken as a whole, I do not think it can be doubted that it produces a
discriminatory impact on substantial numbers of the schoolage children of the State of Texas.
A
....
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Under Texas law, the only mechanism provided the local school district for raising new,
unencumbered revenues is the power to tax property located within its boundaries. At the
same time, the Texas financing scheme effectively restricts the use of monies raised by local
property taxation to the support of public education within the boundaries of the district in
which they are raised, since any such taxes must be approved by a majority of the propertytaxpaying voters of the district.
The significance of the local property tax element of the Texas financing scheme is
apparent from the fact that it provides the funds to meet some 40% of the cost of public
education for Texas as a whole. Yet the amount of revenue that any particular Texas district can
raise is dependent on two factors—its tax rate and its amount of taxable property. The first
factor is determined by the property-taxpaying voters of the district. But, regardless of the
enthusiasm of the local voters for public education, the second factor—the taxable property
wealth of the district—necessarily restricts the district's ability to raise funds to support public
education. Thus, even though the voters of two Texas districts may be willing to make the
same tax effort, the results for the districts will be substantially different if one is property rich
while the other is property poor. The necessary effect of the Texas local property tax is, in
short, to favor property-rich districts and to disfavor property-poor ones.
....
B
The appellants do not deny the disparities in educational funding caused by variations in
taxable district property wealth. They do contend, however, that whatever the differences in
per-pupil spending among Texas districts, there are no discriminatory consequences for the
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children of the disadvantaged districts. They recognize that what is at stake in this case is the
quality of the public education provided Texas children in the districts in which they live. But
appellants reject the suggestion that the quality of education in any particular district is
determined by money—beyond some minimal level of funding which they believe to be
assured every Texas district by the Minimum Foundation School Program. In their view, there is
simply no denial of equal educational opportunity to any Texas schoolchildren as a result of the
widely varying per-pupil spending power provided districts under the current financing scheme.
In my view, though, even an unadorned restatement of this contention is sufficient to
reveal its absurdity. Authorities concerned with educational quality no doubt disagree as to the
significance of variations in per-pupil spending. Indeed, conflicting expert testimony was
presented to the District Court in this case concerning the effect of spending variations on
educational achievement. We sit, however, not to resolve disputes over educational theory but
to enforce our Constitution. It is an inescapable fact that if one district has more funds available
per pupil than another district, the former will have greater choice in educational planning than
will the latter. In this regard, I believe the question of discrimination in educational quality must
be deemed to be an objective one that looks to what the State provides its children, not to
what the children are able to do with what they receive. That a child forced to attend an
underfunded school with poorer physical facilities, less experienced teachers, larger classes,
and a narrower range of courses than a school with substantially more funds—and thus with
greater choice in educational planning—may nevertheless excel is to the credit of the child, not
the State. Indeed, who can ever measure for such a child the opportunities lost and the talents
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wasted for want of a broader, more enriched education? Discrimination in the opportunity to
learn that is afforded a child must be our standard.
Hence, even before this Court recognized its duty to tear down the barriers of stateenforced racial segregation in public education, it acknowledged that inequality in the
educational facilities provided to students may be discriminatory state action as contemplated
by the Equal Protection Clause. As a basis for striking down state-enforced segregation of a law
school, the Court in Sweatt v. Painter, (1950), stated:
"[W]e cannot find substantial equality in the educational opportunities offered
white and Negro law students by the State. In terms of number of the faculty,
variety of courses and opportunity for specialization, size of the student body,
scope of the library, availability of law review and similar activities, the [whitesonly] Law School is superior. . . . It is difficult to believe that one who had a free
choice between these law schools would consider the question close."
Likewise, it is difficult to believe that if the children of Texas had a free choice, they
would choose to be educated in districts with fewer resources, and hence with more
antiquated plants, less experienced teachers, and a less diversified curriculum. In fact, if
financing variations are so insignificant to educational quality, it is difficult to understand why a
number of our country's wealthiest school districts, which have no legal obligation to argue in
support of the constitutionality of the Texas legislation, have nevertheless zealously pursued its
cause before this Court.
....

© 2013 Taylor & Francis

At the very least, in view of the substantial interdistrict disparities in funding and in
resulting educational inputs shown by appellees to exist under the Texas financing scheme, the
burden of proving that these disparities do not in fact affect the quality of children's education
must fall upon the appellants. Yet appellants made no effort in the District Court to
demonstrate that educational quality is not affected by variations in funding and in resulting
inputs. And, in this Court, they have argued no more than that the relationship is ambiguous.
This is hardly sufficient to overcome appellees' prima facie showing of state-created
discrimination between the schoolchildren of Texas with respect to objective educational
opportunity.
....
[T]he appellants and the majority may believe that the Equal Protection Clause cannot
be offended by substantially unequal state treatment of persons who are similarly situated so
long as the State provides everyone with some unspecified amount of education which
evidently is "enough." The basis for such a novel view is far from clear. It is, of course, true that
the Constitution does not require precise equality in the treatment of all persons. As Mr. Justice
Frankfurter explained:
"The equality at which the `equal protection' clause aims is not a disembodied
equality. The Fourteenth Amendment enjoins `the equal protection of the laws,'
and laws are not abstract propositions. . . . The Constitution does not require
things which are different in fact or opinion to be treated in law as though they
were the same."
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But this Court has never suggested that because some "adequate" level of benefits is provided
to all, discrimination in the provision of services is therefore constitutionally excusable. The
Equal Protection Clause is not addressed to the minimal sufficiency but rather to the
unjustifiable inequalities of state action. It mandates nothing less than that "all persons
similarly circumstanced shall be treated alike."
....
In my view . . . it is inequality—not some notion of gross inadequacy—of educational
opportunity that raises a question of denial of equal protection of the laws. I find any other
approach to the issue unintelligible and without directing principle. Here, appellees have made
a substantial showing of wide variations in educational funding and the resulting educational
opportunity afforded to the schoolchildren of Texas. This discrimination is, in large measure,
attributable to significant disparities in the taxable wealth of local Texas school districts. This is
a sufficient showing to raise a substantial question of discriminatory state action in violation of
the Equal Protection Clause.
....
[T]his Court has consistently recognized that where there is in fact discrimination
against individual interests, the constitutional guarantee of equal protection of the laws is not
inapplicable simply because the discrimination is based upon some group characteristic such as
geographic location. Texas has chosen to provide free public education for all its citizens, and it
has embodied that decision in its constitution. Yet, having established public education for its
citizens, the State, as a direct consequence of the variations in local property wealth endemic to
Texas' financing scheme, has provided some Texas schoolchildren with substantially less
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resources for their education than others. Thus, while on its face the Texas scheme may merely
discriminate between local districts, the impact of that discrimination falls directly upon the
children whose educational opportunity is dependent upon where they happen to live.
Consequently, the District Court correctly concluded that the Texas financing scheme
discriminates, from a constitutional perspective, between schoolchildren on the basis of the
amount of taxable property located within their local districts.
....
II
To avoid having the Texas financing scheme struck down because of the interdistrict
variations in taxable property wealth, the District Court determined that it was insufficient for
appellants to show merely that the State's scheme was rationally related to some legitimate
state purpose; rather, the discrimination inherent in the scheme had to be shown necessary to
promote a "compelling state interest" in order to withstand constitutional scrutiny. The basis
for this determination was twofold: first, the financing scheme divides citizens on a wealth
basis, a classification which the District Court viewed as highly suspect; and second, the
discriminatory scheme directly affects what it considered to be a "fundamental interest,"
namely, education.
This Court has repeatedly held that state discrimination which either adversely affects a
"fundamental interest," or is based on a distinction of a suspect character, must be carefully
scrutinized to ensure that the scheme is necessary to promote a substantial, legitimate state
interest. The majority today concludes, however, that the Texas scheme is not subject to such a
strict standard of review under the Equal Protection Clause. Instead, in its view, the Texas
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scheme must be tested by nothing more than that lenient standard of rationality which we
have traditionally applied to discriminatory state action in the context of economic and
commercial matters. By so doing, the Court avoids the telling task of searching for a substantial
state interest which the Texas financing scheme, with its variations in taxable district property
wealth, is necessary to further. I cannot accept such an emasculation of the Equal Protection
Clause in the context of this case.
A
To begin, I must once more voice my disagreement with the Court's rigidified approach
to equal protection analysis. The Court apparently seeks to establish today that equal
protection cases fall into one of two neat categories which dictate the appropriate standard of
review—strict scrutiny or mere rationality. But this Court's decisions in the field of equal
protection defy such easy categorization. A principled reading of what this Court has done
reveals that it has applied a spectrum of standards in reviewing discrimination allegedly
violative of the Equal Protection Clause. This spectrum clearly comprehends variations in the
degree of care with which the Court will scrutinize particular classifications, depending, I
believe, on the constitutional and societal importance of the interest adversely affected and the
recognized invidiousness of the basis upon which the particular classification is drawn. I find in
fact that many of the Court's recent decisions embody the very sort of reasoned approach to
equal protection analysis for which I previously argued— that is, an approach in which
"concentration [is] placed upon the character of the classification in question, the relative
importance to individuals in the class discriminated against of the governmental benefits that
they do not receive, and the asserted state interests in support of the classification."
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I therefore cannot accept the majority's labored efforts to demonstrate that
fundamental interests, which call for strict scrutiny of the challenged classification, encompass
only established rights which we are somehow bound to recognize from the text of the
Constitution itself. To be sure, some interests which the Court has deemed to be fundamental
for purposes of equal protection analysis are themselves constitutionally protected rights. Thus,
discrimination against the guaranteed right of freedom of speech has called for strict judicial
scrutiny. Further, every citizen's right to travel interstate, although nowhere expressly
mentioned in the Constitution, has long been recognized as implicit in the premises underlying
that document: the right "was conceived from the beginning to be a necessary concomitant of
the stronger Union the Constitution created." Consequently, the Court has required that a state
classification affecting the constitutionally protected right to travel must be "shown to be
necessary to promote a compelling governmental interest." But it will not do to suggest that
the "answer" to whether an interest is fundamental for purposes of equal protection analysis is
always determined by whether that interest "is a right . . . explicitly or implicitly guaranteed by
the Constitution."
I would like to know where the Constitution guarantees the right to procreate, or the
right to vote in state elections, or the right to an appeal from a criminal conviction. These are
instances in which, due to the importance of the interests at stake, the Court has displayed a
strong concern with the existence of discriminatory state treatment. But the Court has never
said or indicated that these are interests which independently enjoy full-blown constitutional
protection.
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Thus, in Buck v. Bell (1927), the Court refused to recognize a substantive constitutional
guarantee of the right to procreate. Nevertheless, in Skinner v. Oklahoma (1942), the Court,
without impugning the continuing validity of Buck v. Bell, held that "strict scrutiny" of state
discrimination affecting procreation "is essential," for "[m]arriage and procreation are
fundamental to the very existence and survival of the race." Recently, in Roe v. Wade (1973),
the importance of procreation has, indeed, been explained on the basis of its intimate
relationship with the constitutional right of privacy which we have recognized. Yet the limited
stature thereby accorded any "right" to procreate is evident from the fact that at the same time
the Court reaffirmed its initial decision in Buck v. Bell.
Similarly, the right to vote in state elections has been recognized as a "fundamental
political right," because the Court concluded very early that it is "preservative of all rights." For
this reason, "this Court has made clear that a citizen has a constitutionally protected right to
participate in elections on an equal basis with other citizens in the jurisdiction." The final source
of such protection from inequality in the provision of the state franchise is, of course, the Equal
Protection Clause. Yet it is clear that whatever degree of importance has been attached to the
state electoral process when unequally distributed, the right to vote in state elections has itself
never been accorded the stature of an independent constitutional guarantee.
....
The majority is, of course, correct when it suggests that the process of determining
which interests are fundamental is a difficult one. But I do not think the problem is
insurmountable. And I certainly do not accept the view that the process need necessarily
degenerate into an unprincipled, subjective "picking-and-choosing" between various interests
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or that it must involve this Court in creating "substantive constitutional rights in the name of
guaranteeing equal protection of the laws," Although not all fundamental interests are
constitutionally guaranteed, the determination of which interests are fundamental should be
firmly rooted in the text of the Constitution. The task in every case should be to determine the
extent to which constitutionally guaranteed rights are dependent on interests not mentioned in
the Constitution. As the nexus between the specific constitutional guarantee and the
nonconstitutional interest draws closer, the nonconstitutional interest becomes more
fundamental and the degree of judicial scrutiny applied when the interest is infringed on a
discriminatory basis must be adjusted accordingly. Thus, it cannot be denied that interests such
as procreation, the exercise of the state franchise, and access to criminal appellate processes
are not fully guaranteed to the citizen by our Constitution. But these interests have nonetheless
been afforded special judicial consideration in the face of discrimination because they are, to
some extent, interrelated with constitutional guarantees. Procreation is now understood to be
important because of its interaction with the established constitutional right of privacy. The
exercise of the state franchise is closely tied to basic civil and political rights inherent in the First
Amendment. And access to criminal appellate processes enhances the integrity of the range of
rights implicit in the Fourteenth Amendment guarantee of due process of law. Only if we closely
protect the related interests from state discrimination do we ultimately ensure the integrity of
the constitutional guarantee itself. This is the real lesson that must be taken from our previous
decisions involving interests deemed to be fundamental.
....
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In summary, it seems to me inescapably clear that this Court has consistently adjusted
the care with which it will review state discrimination in light of the constitutional significance
of the interests affected and the invidiousness of the particular classification. In the context of
economic interests, we find that discriminatory state action is almost always sustained, for such
interests are generally far removed from constitutional guarantees. Moreover, "[t]he extremes
to which the Court has gone in dreaming up rational bases for state regulation in that area may
in many instances be ascribed to a healthy revulsion from the Court's earlier excesses in using
the Constitution to protect interests that have more than enough power to protect themselves
in the legislative halls." But the situation differs markedly when discrimination against
important individual interests with constitutional implications and against particularly
disadvantaged or powerless classes is involved. The majority suggests, however, that a variable
standard of review would give this Court the appearance of a "superlegislature." I cannot agree.
Such an approach seems to me a part of the guarantees of our Constitution and of the historic
experiences with oppression of and discrimination against discrete, powerless minorities which
underlie that document. In truth, the Court itself will be open to the criticism raised by the
majority so long as it continues on its present course of effectively selecting in private which
cases will be afforded special consideration without acknowledging the true basis of its action.
Opinions such as those in Reed and James seem drawn more as efforts to shield rather than to
reveal the true basis of the Court's decisions. Such obfuscated action may be appropriate to a
political body such as a legislature, but it is not appropriate to this Court. Open debate of the
bases for the Court's action is essential to the rationality and consistency of our decisionmaking
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process. Only in this way can we avoid the label of legislature and ensure the integrity of the
judicial process.
Nevertheless, the majority today attempts to force this case into the same category for
purposes of equal protection analysis as decisions involving discrimination affecting commercial
interests. By so doing, the majority singles this case out for analytic treatment at odds with
what seems to me to be the clear trend of recent decisions in this Court, and thereby ignores
the constitutional importance of the interest at stake and the invidiousness of the particular
classification, factors that call for far more than the lenient scrutiny of the Texas financing
scheme which the majority pursues. Yet if the discrimination inherent in the Texas scheme is
scrutinized with the care demanded by the interest and classification present in this case, the
unconstitutionality of that scheme is unmistakable.
B
Since the Court now suggests that only interests guaranteed by the Constitution are
fundamental for purposes of equal protection analysis, and since it rejects the contention that
public education is fundamental, it follows that the Court concludes that public education is not
constitutionally guaranteed. It is true that this Court has never deemed the provision of free
public education to be required by the Constitution. Indeed, it has on occasion suggested that
state-supported education is a privilege bestowed by a State on its citizens. Nevertheless, the
fundamental importance of education is amply indicated by the prior decisions of this Court, by
the unique status accorded public education by our society, and by the close relationship
between education and some of our most basic constitutional values.

© 2013 Taylor & Francis

The special concern of this Court with the educational process of our country is a matter
of common knowledge. Undoubtedly, this Court's most famous statement on the subject is that
contained in Brown v. Board of Education (1954):
"Today, education is perhaps the most important function of state and local
governments. Compulsory school attendance laws and the great expenditures
for education both demonstrate our recognition of the importance of education
to our democratic society. It is required in the performance of our most basic
public responsibilities, even service in the armed forces. It is the very foundation
of good citizenship. Today it is a principal instrument in awakening the child to
cultural values, in preparing him for later professional training, and in helping
him to adjust normally to his environment. . . ."
Only last Term, the Court recognized that "[p]roviding public schools ranks at the very
apex of the function of a State." This is clearly borne out by the fact that in 48 of our 50 States
the provision of public education is mandated by the state constitution. No other state function
is so uniformly recognized as an essential element of our society's well-being. In large measure,
the explanation for the special importance attached to education must rest, as the Court
recognized in on the facts that "some degree of education is necessary to prepare citizens to
participate effectively and intelligently in our open political system . . . ," and that "education
prepares individuals to be self-reliant and self-sufficient participants in society." Both facets of
this observation are suggestive of the substantial relationship which education bears to
guarantees of our Constitution.
....
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D
The nature of our inquiry into the justification for state discrimination is essentially the
same in all equal protection cases: We must consider the substantiality of the state interests
sought to be served, and we must scrutinize the reasonableness of the means by which the
State has sought to advance its interest. Differences in the application of this test are, in my
view, a function of the constitutional importance of the interests at stake and the invidiousness
of the particular classification. In terms of the asserted state interests, the Court has indicated
that it will require, for instance, a "compelling," or a "substantial" or "important," state interest
to justify discrimination affecting individual interests of constitutional significance. Whatever
the differences, if any, in these descriptions of the character of the state interest necessary to
sustain such discrimination, basic to each is, I believe, a concern with the legitimacy and the
reality of the asserted state interests. Thus, when interests of constitutional importance are at
stake, the Court does not stand ready to credit the State's classification with any conceivable
legitimate purpose, but demands a clear showing that there are legitimate state interests which
the classification was in fact intended to serve. Beyond the question of the adequacy of the
State's purpose for the classification, the Court traditionally has become increasingly sensitive
to the means by which a State chooses to act as its action affects more directly interests of
constitutional significance. Thus, by now, "less restrictive alternatives" analysis is firmly
established in equal protection jurisprudence. It seems to me that the range of choice we are
willing to accord the State in selecting the means by which it will act, and the care with which
we scrutinize the effectiveness of the means which the State selects, also must reflect the
constitutional importance of the interest affected and the invidiousness of the particular
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classification. Here, both the nature of the interest and the classification dictate close judicial
scrutiny of the purposes which Texas seeks to serve with its present educational financing
scheme and of the means it has selected to serve that purpose.
The only justification offered by appellants to sustain the discrimination in educational
opportunity caused by the Texas financing scheme is local educational control. Presented with
this justification, the District Court concluded that "[n]ot only are defendants unable to
demonstrate compelling state interests for their classifications based upon wealth, they fail
even to establish a reasonable basis for these classifications." I must agree with this conclusion.
....
In Texas, statewide laws regulate in fact the most minute details of local public
education. For example, the State prescribes required courses. All textbooks must be submitted
for state approval, and only approved textbooks may be used. The State has established the
qualifications necessary for teaching in Texas public schools and the procedures for obtaining
certification. The State has even legislated on the length of the school day. Texas' own courts
have said:
"As a result of the acts of the Legislature our school system is not of mere local
concern but it is statewide. While a school district is local in territorial limits, it is
an integral part of the vast school system which is coextensive with the confines
of the State of Texas."
Moreover, even if we accept Texas' general dedication to local control in educational
matters, it is difficult to find any evidence of such dedication with respect to fiscal matters. It
ignores reality to suggest—as the Court does,—that the local property tax element of the Texas
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financing scheme reflects a conscious legislative effort to provide school districts with local
fiscal control. If Texas had a system truly dedicated to local fiscal control, one would expect the
quality of the educational opportunity provided in each district to vary with the decision of the
voters in that district as to the level of sacrifice they wish to make for public education. In fact,
the Texas scheme produces precisely the opposite result. Local school districts cannot choose
to have the best education in the State by imposing the highest tax rate. Instead, the quality of
the educational opportunity offered by any particular district is largely determined by the
amount of taxable property located in the district—a factor over which local voters can exercise
no control.
....
In my judgment, any substantial degree of scrutiny of the operation of the Texas
financing scheme reveals that the State has selected means wholly inappropriate to secure its
purported interest in assuring its school districts local fiscal control. . . .
III
In conclusion, it is essential to recognize that an end to the wide variations in taxable
district property wealth inherent in the Texas financing scheme would entail none of the
untoward consequences suggested by the Court or by the appellants.
First, affirmance of the District Court's decisions would hardly sound the death knell for
local control of education. It would mean neither centralized decisionmaking nor federal court
intervention in the operation of public schools. Clearly, this suit has nothing to do with local
decisionmaking with respect to educational policy or even educational spending. It involves
only a narrow aspect of local control—namely, local control over the raising of educational
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funds. In fact, in striking down interdistrict disparities in taxable local wealth, the District Court
took the course which is most likely to make true local control over educational decisionmaking
a reality for all Texas school districts.
Nor does the District Court's decision even necessarily eliminate local control of
educational funding. The District Court struck down nothing more than the continued
interdistrict wealth discrimination inherent in the present property tax. Both centralized and
decentralized plans for educational funding not involving such interdistrict discrimination have
been put forward. The choice among these or other alternatives would remain with the State,
not with the federal courts. In this regard, it should be evident that the degree of federal
intervention in matters of local concern would be substantially less in this context than in
previous decisions in which we have been asked effectively to impose a particular scheme upon
the States under the guise of the Equal Protection Clause.
Still, we are told that this case requires us "to condemn the State's judgment in
conferring on political subdivisions the power to tax local property to supply revenues for local
interest." Yet no one in the course of this entire litigation has ever questioned the
constitutionality of the local property tax as a device for raising educational funds. The District
Court's decision, at most, restricts the power of the State to make educational funding
dependent exclusively upon local property taxation so long as there exists interdistrict
disparities in taxable property wealth. But it hardly eliminates the local property tax as a source
of educational funding or as a means of providing local fiscal control.
The Court seeks solace for its action today in the possibility of legislative reform. The
Court's suggestions of legislative redress and experimentation will doubtless be of great
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comfort to the schoolchildren of Texas' disadvantaged districts, but considering the vested
interests of wealthy school districts in the preservation of the status quo, they are worth little
more. The possibility of legislative action is, in all events, no answer to this Court's duty under
the Constitution to eliminate unjustified state discrimination. In this case we have been
presented with an instance of such discrimination, in a particularly invidious form, against an
individual interest of large constitutional and practical importance. To support the
demonstrated discrimination in the provision of educational opportunity the State has offered a
justification which, on analysis, takes on at best an ephemeral character. Thus, I believe that the
wide disparities in taxable district property wealth inherent in the local property tax element of
the Texas financing scheme render that scheme violative of the Equal Protection Clause.
I would therefore affirm the judgment of the District Court.
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